it, 
(hm lb : 
la" 


| 


| 


i 


| 
| 


4 


WEDNESDAY, NOVEMBER 8, 1978 
PART Il 





DEPARTMENT OF 
ENERGY 


Economic Regulatory 
Administration 


PRICE-CONTROLLED 
CRUDE OIL 
Amendments to Include 


Nonrefining Uses Within the 
Entitlements Program 





52104 


[3128-01-M] 
DEPARTMENT OF ENERGY 


Economic Regulatory Administration 


[10 CFR Part 211] 


{Docket No. ERA-R-78-13] 


AMENDMENTS TO INCLUDE NONREFINING USE 
OF PRICE-CONTROLLED CRUDE OIL WITHIN 
THE ENTITLEMENTS PROGRAM 


Proposed Rulemaking; Public Hearing 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Notice of proposed rulemak- 
ing and public hearing. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) is propos- 
ing to expand the coverage of its do- 
mestic crude oil allocation (or entitle- 
ments) program to provide for entitle- 
ment obligations or payments for the 
nonrefining uses of price-controlled 
domestic crude oil. The entitlements 
program as currently structured re- 
quires only refiners to account for the 
competitive advantages deriving from 
access to price-controlled crude oil. 
Under this proposal, a reseller of 
crude oil (including refiners that resell 
crude oil rather than process it) would 
incur an entitlement obligation with 
respect to the volumes of lower tier 
and upper tier crude oil sold as a 
boiler fuel, a bunker fuel, or for other 
nonrefining uses, on the same basis as 
would a refiner that processed that 
crude oil. The proposal would not 
apply to crude oil used for production 
purposes. By including the nonrefin- 
ing uses of price-controlled crude oil 
within the entitlements program, this 
proposal is intended to insure that 
firms using price-controlled crude oil 
as fuel, or for any other end use, do 
not receive a disproportionate share of 
the benefits of the domestic crude oil 
price control program. 


DATES: Comments by January 5, 
1979, 4:30 p.m. Requests to speak by 
November 29, 1978, 4:30 p.m. Hearing 
date, New Orleans hearing: December 
14, 1978, 9:30 a.m. 


ADDRESSES: All comments to: Public 
Hearing Management, ERA docket No. 
ERA-R-78-13, Department of Energy, 
Room 2313, 2000 M Street NW., Wash- 
ington, D.C. 20461. Requests to speak: 
Department of Energy, attention: 
Gary Andrews, 2626 West Mockingbird 
Lane, P.O. Box 35228, Dallas, Tex. 
75235. 

Hearing location: 5th Circuit, Court 
of Appeals, Room 105, 600 Camp 
Street, New Orleans, La. 70130. 


FOR FURTHER INFORMATION 
CONTACT: 


Robert C. Gillette (Office of Public 
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Hearing Management), Economic 
Regulatory Administration, 2000 M 
Street NW., Room 2214B, Washing- 
ton, D.C. 20461, 202-254-5201. 


William L. Webb (Office of Public 
Information), Room B110, 2000 M 
Street NW., Washington, D.C. 20461, 
202-634-2170. a 


Douglas McIver (Entitlements Pro- 
gram Office), Economic Regulatory 
Administration, 2000 M Street NW., 
Room 6128I, Washington, D.C. 
20461, 202-254-8660. 


Robert J. Kane (Regulations and 
Emergency Planning), Economic 
Regulatory Administration, 2000 M 
Street NW., Room 2304, Washing- 
ton, D.C. 20461, 202-245-7200. 


Fred A. Wolgel (Office of General 
Counsel), Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 7134, Washington, D.C. 20461, 
202-566-2454. 


SUPPLEMENTARY INFORMATION: 


I. Background. 

II. Discussion of comments. 

III. Proposed amendments. 

IV. Additional comments requested. 
V. Relationship to other rulemakings. 
VI. Comment procedures. 


I. BACKGROUND 


On April 17, 1978, we issued an ad- 
vance notice of proposed rulemaking 
and notice of inquiry (43 FR 16987; 
Apr. 21, 1978), requesting public com- 
ment on our tentative conclusion that 
the nonrefining uses of lower tier 
crude oil should be brought within the 
coverage of the entitlements program. 
Our stated premise was that the pur- 
pose of the entitlements program is to 
spread equitably the benefits of price- 
controlled domestic crude oil among 
all sectors of the petroleum industry 
and among all users, as called for by 
section 4(b)(1)(F) of the Emergency 
Petroleum Allocation Act of 1973, as 
amended, Pub. L. 93-159 (EPAA). The 
April 17 notice stated: 


To the extent that any firm obtains and 
consumes price-controlled lower tier crude 
oil without incurring an entitlement obliga- 
tion, it is obtaining crude oil at a price far 
below the average price that refiners must 
pay, and consequently far below the average 
prices that other consumers must pay for 
petroleum products (43 FR 16987). 


Accordingly, we tentatively concluded 
that the nonrefining uses of lower tier 
crude oil should be included in the en- 
titlements program. In that way, firms 
which consume lower tier crude oil 
would obtain such crude oil on the 
same basis as if they had used a petro- 
leum product refined from crude oil 


processed by a domestic refiner in its 


refinery. 

The April 17 notice set forth tenta- 
tive views as to how this objective 
might be accomplished, and specifical- 
ly requested comments both on the 


general proposition and on the specific 
manner in which the entitlements pro- 
gram would be made applicable to var- — 
ious nonrefining uses. The April 17 
notice tentatively proposed that all 
nonrefining uses of lower tier crude oil 
by producers be included in the enti- 
tlements program, but solicited com- 
ments on whether we should exempt 
crude oil used by crude oil producers 
for the purpose of increasing produc- 
tion, such as by. burning crude oil to 
generate steam for a steam flood en- 
hanced recovery project. 


II. DIscussION OF COMMENTS 


In response to our April 17 notice, 
we received 55 written comments. 
public hearings were held in San Fran- 
cisco, Calif. on May 15, 1978, at which 
16 persons testified, and in Washing- 
ton, D.C. on May 17, 1978, at which 8 
persons testified. The commenters in- 
cluded major, large independent, and 
small refiners, independent producers, 
crude oil resellers, electric utilities, 
State and local governments, and 
trade and industry associations. 

The majority of the comments that 
addressed our principal proposal 
agreed that the nonrefining uses of 
lower tier crude oil should be included 
in the entitlements program. The 
overwhelming majority of refiners 
commenting endorsed our proposal. 
Several refiners stated that the sale of 
lower tier crude oil in direct competi- 
tion with refined residual fuel oil was 
influential in the deterioration of the 
west coast residual fuel oil market. 
Other comments claimed that the 
direct burning of crude oil, except for 
the very heavy crude oils, results in 
the loss of the lighter component 
products that would be extracted in 
the refining process. 

Most of the comments that opposed 
the proposal emphasized their opposi- 
tion to the inclusion of lease fuel in 
the proposal. A few comments suggest- 
ed exempting crude oil sold to utilities 
as boiler fuel, and several commenters 
opposed DOE’s proposal on the 
grounds that it would further burden 
and complicate the entitlements pro- 
gram. 

The overwhelmingly majority of all 
comments received on the issue op- 
posed the inclusion of crude oil con- 
sumed as lease fuel within the entitle- 
ments program. Substantial evidence 
was presented, notably by California 
producers, that such a proposal would 
threaten the economic viability of 
many steam injection or tertiary re- 
covery projects, and would cause much 
of such crude oil production to be shut 
in. Additionally, several commenters 
disclaimed knowiedge of a producing 
field market for residual fuel oil, and 
contended that producers historically 
have consumed crude oil as a fuel in 
their enhanced recovery projects. 
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We have carefully considered the 
written comments received and the 
testimony given at the public hear- 
ings. On July 14, 1978, we issued a 
notice of intent to issue a proposed ru- 
lemaking (43 FR 31157, July 20, 1978) 
in which we stated our intention to go 
forward with a proposal to amend the 
regulations to include nonrefining uses 
of lower tier and upper tier crude oil 
within the entitlements program. In 
the July 14 notice we further stated 
our tentative determination to exempt 
the use of crude oil consumed on a 
lease for production purposes. The 
regulations that we propose today 
adopt this approach, with the clarifi- 
cation that all crude oil consumed on a 
property for production purposes will 
be exempt, regardless where that 
crude oil is produced. 

The majority of the comments ad- 
dressing the issue stated that the non- 
refining uses of upper tier crude oil, as 
well as lower tier crude oil, should also 
be included in any final rule that is 
adopted. Currently the average acqui- 
sition cost of upper tier crude oil is co- 
incidentally nearly equal to the post- 
entitlements average acquisition cost 
of crude oil to domestic refiners. Thus, 
there currently would appear to be 
little or no economic incentive to con- 
sume upper tier crude oil in preference 
to a refined petroleum product. How- 
ever, several commenters pointed out 
that it is conceivable that the price of 
upper tier crude oil may vary substan- 
tially in the future from the weighted 
average acquisition cost of crude oil 
for domestic refiners, and thus a con- 
sistent approach would require its in- 
clusion in the entitlements program. 


In light of the comments received and © 


our analysis of the issue, the July 14 
notice stated our tentative determina- 
tion to include the nonrefining uses of 
upper tier crude oil in the proposed 
regulations. It is our belief that the in- 
clusion in the entitlements program of 
the nonrefining uses of all price-con- 
trolled domestic crude oil is appropri- 
ate to achieve the equitable distribu- 
tion of the economic benefits of price- 
controlled domestic crude oil. 


III. PROPOSED AMENDMENTS 


We are proposing in this notice sev- 
eral amendments designed to include 
the nonrefining uses of price-con- 
trolled domestic crude oil in the enti- 
tlements program, so that the cost of 
crude oil used for nonrefining pur- 
poses would be equalized in the same 
manner as is currently done for do- 
mestic refiners. We specifically re- 
quest comments on whether the regu- 
lations proposed would accomplish 
this objective. 

Our April 17 notice proposed gener- 
ally that the seller of crude oil for a 
nonrefining use should incur the enti- 
tlement obligation, rather than the 
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end-user. The majority of commenters 
on this issue disagreed with this ap- 
proach, asserting that the seller often 
does not know the ultimate disposition 
of the crude oil which is sold. Notwith- 
standing these comments, information 
available to us indicates that in many 
instances crude oil has been sold as re- 
sidual fuel oil to utilities and other 
firms, either in a blend with residual 
fuel oil, or in undiluted form. Because 
some heavy crude oil is indistinguish- 
able from residual fuel oil, where the 
seller fails to properly certify the 
crude oil as required by 10 CFR 
§ 212.131(b) (1) and (3), the purchaser 
may not know whether it has pur- 
chased crude oil. Accordingly, we have 
tentatively concluded that the best 
method of including the nonrefining 
uses of price-controlled domestic crude 
oil in the entitlements program would 
be for the seller of such crude oil to 
incur the entitlements burden and re- 
ceive the corresponding entitlement is- 
suances. This method would eliminate 
the problem of end users not realizing 
that they are purchasing unrefined 
crude oil, and would also likely result 
in having to add fewer new firms to 
the list of those participating in the 
entitlements program. 

To facilitate the operation of these 
proposed amendments, we propose to 
prepare a list of qualified crude oil 
buyers. Firms appearing on the 
“Crude Oil Buyers List” would initial- 
ly be refiners or domestic oil first pur- 
chasers (that is, those firms filing 
form P-124, the first purchaser 
report’). Any firm that sold price-con- 
trolled domestic crude oil to a firm on 
the crude oil buyers list would not 
incur an entitlements obligation, since 
such a sale would be presumed to be 
for eventual refinery use. If a firm on 
the crude oil buyers list purchased 
price-controlled crude oil and subse- 
quently sold it or consumed it for a 
nonrefining use, such firm would be 
required to report it as a crude oil re- 
ceipt, and would incur the related enti- 
tlement purchase obligation. If a firm 
sold price-controlied crude oil to a 
firm that was not on the crude oil 
buyers list, it would be presumed to be 
a sale for a nonrefining use, and the 
seller would incur the corresponding 
entitlement obligation. In the event 
that a firm that was not on the crude 
oil buyers list purchased price-con- 
trolled crude oil for resale to a refin- 
ery, such firm could furnish the seller 
with a letter or other written docu- 
ment certifying that the crude oil is 
for refinery use, and the seller would 
therefore not have to report the oil as 
a crude oil receipt under § 211.62.2 If 


1 Attached to this notice as an appendix is 
a list of all refiners and first purchasers of 
comestic crude oil, obtained from DOE form 
P-124. We request specific comments on the 
appropriateness of utilizing the form P-124 
to establish a qualified crude oil buyers list. 

2In a subsequent audit, the seller would 
have to present the written certification by 
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the purchaser who furnished the certi- 
fication letter subsequently decided to 
sell the crude oil for a nonrefining use 
(or, alternatively, to sell it to a reseller 
who is not on the crude oil buyers 
list), the purchaser would have to 
report the oil as a crude oil receipt for 
purposes of the entitlements program. 
We request comments on this ap- 
proach, and solicit specific comments 
on improving these procedures, or al- 
ternative proposals for accomplishing 
our regulatory objective. 

Where a firm on the crude oil buyers 
list or a firm that is a refiner itself 
consumes the. crude oil in a nonrefin- 
ing use, it would be required under the 
proposed rule to report the oil as a 
crude oil receipt. For purposes of the 
proposed rule, nonrefining uses will in- 
clude the blending of crude oil with 
other oil so that the crude oil loses its 
identity. In this case, the crude oil so 
blended would be reported by the 
blender as a crude oil receipt, even if 
the blended oil is subsequently sold to 
a firm on the crude oil buyers list. 

As noted above, crude oil consumed 
by producers for production purposes 
is excepted from the operation of the 
proposed rule. Thus, the sale of crude 
oil to a producer for production pur- 
poses would not subject the seller to 
an entitlements obligation. However, 
since many producers would not be on 
the crude oil buyers list, a firm that 
sells crude oil to a producer for pro- 
duction purposes would have to obtain 
and maintain in its files a written cer- 
tification to the effect that the oil will 
be used for production purposes in 
order to avoid the presumption that 
the sale was for a nonexempted nonre- 
fining use. 

In some cases 2 producer of crude oil 
may sell directly to a firm that con- 
sumes it in a nonrefining use. In this 
case, the entitlements burden will be 
imposed on the end-user, rather than 
the producer. The producer wiil, how- 
ever, have the obligation to certify the 
crude oil to the user pursuant to 10 
CFR § 212.131(b) (1) and (3). 

The following table illustrates the 
effect of the proposed regulations on 
buyers and sellers of price-controlled 
domestic crude oil, as to which party, 
if any, is deemed to have crude oil re- 
ceipts for the volumes sold: 





Seller Crude oil 


receipt 


Purchaser 





None.** 
Reseller A. 
.. Refiner B. 


.. Refiner B... 
wn ome. 


ie Reseiler. 
Producer 


the purchaser in order to overcome the pre- 
sumption that the sale to a firm not on the 
crude oil buyers list was for a nonrefining 
purpose. 
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Crude oil 
receipt 





Refiner A. 
None.*** 
Refiner. 








*Assuming both firms are qualified crude oil 
buyers, and unless reseller A blends the crude oil 
with another product, in which case reseller A 
would incur a crude oil receipt for the volume of 
crude oil blended and sold. 

**Assuming that the producer certifies that the 
crude oil will be used for production purposes. 

***Assuming that the reseller is on the crude oil 
buyers list, or certifies to the seller that the pur- 
chase is for refinery use. 


On June 15, 1978, we issued a final 
rule that substantially reduced the en- 
titlement obligations for all California 
lower tier and upper tier crude oil in- 
cluded in a refiner’s crude oil receipts 
(43 FR 26540, June 20, 1978). The pur- 
pose of the June 15 rulemaking was to 
shore up a depressed crude oil market 
and to prevent such crude oil produc- 
tion from becoming uneconomical. Ac- 
cordingly, the regulations proposed 
today would amend § 211.67(a)(4) to 
provide that the same reductions in 
entitlement obligations applicable to a 
refiner’s crude oil receipts with respect 
to California lower tier and upper 
crude oil receipts would also be appli- 
cable to firms which incur such crude 
oil receipts as a result of the rules 
which we have proposed today. 


A. EFFECT OF PROPOSAL ON RESELLERS 


The proposed regulations would 
amend the definition of “crude oil re- 
ceipts” found in § 211.62 to provide 
that any firm other than a refiner 
would be deemed to have a crude oil 
receipt (and a corresponding require- 
ment to make an entitlement pay- 
ment) for the volumes of lower tier 
and upper tier crude oil sold to a firm 
for a use other than refining. For ex- 
ample, if a reseller were to sell lower 
tier crude oil for industrial boiler fuel 
use, that reseller would incur an enti- 
tlement obligation for those volumes 
sold. Sales of price-controlled crude oil 
by a reseller to a refiner which con- 
sumed it for refinery fuel would not be 
deemed a crude oil receipt by the firm 
selling the crude oil, since such crude 
oil would be included in that refiner’s 
crude oil receipts. 

In order to provide that firms which 
consume _ price-controlled domestic 
crude oil for nonrefining uses obtain 
such crude oil subject to the cost- 
equalizing effect of the entitlements 
program, proposed § 211.67(m)(2)ii) 
would permit crude oil resellers to 
pass through the cost of entitlements 
to such users, pursuant to an adjust- 
ment in the sale price in a month sub- 
sequent to a sale of crude oil. For ex- 
ample, assume reseller A sold 100 bar- 
rels of lower tier crude oil to firm B 
for a nonrefining use in February at 
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$5.70 a barrel. In April, reseller A 
would incur an entitlement purchase 
obligation for the 100 barrels sold. Fol- 
lowing the purchase of the entitie- 
ments, reseller A could adjust the 
price charged to firm B in February by 
the amount paid for the entitlements. 

The proposed amendments. to 
§ 211.62 would specifically include in a 
firms’s crude oil receipts the volumes 
of lower tier and upper tier crude oil 
blended and sold by that firm. For ex- 
ample, if a firm blended 30 barrels of 


lower tier crude oil with 70 barrels of. 


residual fuel oil and sold the blend as 
bunker fuel, the firm selling the blend 
would be deemed to have crude oil re- 
ceipts of 30 barrels of lower tier crude 
oil (and the resulting applicable enti- 
tlement obligation) for purposes of the 
entitlements program. Similarly, a 
firm selling very light crude oil or con- 
densate for blending into gasoline or 
middle distillates in a terminal or 
blending plant would be deemed to 
have crude oil receipts equal to such 
crude volumes blended. 


B. EFFECT OF PROPOSAL ON REFINERS 


The proposed amendments to 
§ 211.62 would require a refiner to in- 
clude in its crude oil receipts the vol- 
umes of lower tier- and upper tier 
crude oil (1) consumed by that refiner, 
or (2) sold to a firm other than a refin- 
er, for a use other than refining, even 
if such volumes have not been added 
to the selling refiner’s refinery feed- 
stock inventory. Where one refiner 
sells to another refiner for a nonrefin- 
ing use, the second refiner (the user) 
would include the crude in its receipts. 
Thus, if an integrated oil company 
sold or otherwise transferred price- 
controlled domestic crude oil from its 
production department to its transpor- 
tation department for use as bunker, 
industrial, or utility fuel, it would be 
required to include such volumes in its 
crude oil receipts, even though under 
its historical accounting practices 
these volumes might have been 
booked into its refinery feedstock in- 
ventories. But, if the sale were made 
to another party that is also a refiner, 
and that second refiner consumes or 
resells it for a nonrefining use, that 
crude oil would be reported as a re- 
ceipt by the second refiner. 

Proposed § 211.67(m)(1)(i(D) would 
prohibit a refiner from applying the 
entitlement costs incurred from sales 
to nonrefining uses to its product 
prices under the “A‘“formula found in 
§ 212.83(c)(2) of the refiner price regu- 
lations. Instead, proposed § 
211.67¢m)(1)(i)(D) ~ would require that 
the cost of such entitlements shall be 
applied only to the prices for crude oil 
sold to firms for nonrefining uses. 


C. EFFECT OF PROPOSAL ON PRODUCERS 


The proposed amendments. to 
§ 211.62 do not include the nonrefining 
uses of domestic crude oil by produc- 
ers for purposes of crude oil produc- 
tion. Sales of lower tier or upper tier 
crude oil to crude oil producers for 
purposes of crude oil production are 
also exempted by proposed § 211.62 
from the entitlement purchases that 
would be required if such sales were 
deemed to have crude oil receipts, pro- 
vided that the producer certifies to 
the seller that the crude oil will be 
used for production purposes. Pro- 
posed § 211.62 also requires that the 
volumes of crude oil associated with 
such sales by physically transferred. 

Because the first sale of lower tire 
and upper tire crude oil is subject to 
mandatory ceiling prices, we propose 
in those instances where a producer 
sells lower tier or upper tire crude oil 
to a firm for a nonrefining use, that 
the purchaser (the user) of that crude 
oil shall incur the related crude oil re- 
ceipt (in § 211. 62 rather than the pro- 
ducer that sells the crude oil. 


D. COMPENSATING ENTITLEMENT Is- 
SUANCES TO REFINERS AND OTHER 
FIRMS 


Since refiners would incur entitle- 
ment obligations under the proposed 
amendments to § 211.62 for their use_ 
of crude oil other than as a refinery 
feedstock, the entitlement purchase 
obligation for those volumes would 
raise the cost of those volumes to ap- 
proximately the weighted average cost 
of uncontrolled crude oil. Proposed 
subparagraph § 211.67(d) (9) provides 
that a refiner’s crude oil runs to stills 
would be deemed (except for purposes 
of computing the small refiner bias) to 
include those volumes of lower tier 
and upper tier crude oil consumed by 
that refiner to a firm for a nonrefining 
use. 

A new subparagraph § 211.67(b) (1) 
(ii) would be added to require the pur- 
chase of entitlements by firms which 
incur crude oil receipts with respect to 
lower tier and upper tier crude oil sold 
or consumed for nonrefining uses. A 
new subparagraph §211.67(d) (10) 
would provide for entitlement is- 
suances to resellers and other firms on 
the same basis as a refiner with re- 
spect to those volumes of lower tier 
and upper tier crude oil that consti- 
tute crude oil receipts. Thus, a firm 
with a nonrefining use entitlement ob- 
ligation would be. deemed to have 
crude oil runs to stills (and thus re- 
ceive entitlement issuances) for the 
volume of price-controlled crude oil so 
sold or consumed. The effect of this 
further entitlement adjustment would 
be to render the after-entitlement cost 
for price-controlled crude oil equiva- 
lent to the weighted average cost of 
crude oil for domestic refiners. 
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E. REPORTING REQUIREMENTS 


In order to implement these pro- 
posed regulations, amendments to the 
reporting requirements contained in 
§211.66 are proposed. | Proposed. 
§ 211.66 (1) would require firms other 
than producers or refiners to report 
sales of lower tier and upper tier crude 
oil for nonrefining uses, as well as the 
identity of such purchasers. For those 
firms which consume lower tier and 
upper tier crude oil for a nonrefining 
use, and directly purchase such crude 
oil from a producer, proposed 
§ 211.66(m) would require such pur- 
chasers to report the volumes and 
composition of the crude oil so 
prchased. Section § 211.66 (i) is pro- 
posed to be amended to require any 
firm which is required to buy or sell 
entitlements to file the monthly enti- 
tlement transaction report. Currently, 
only refiners and eligible firms are re- 
quired to file this form. We are inter- 
ested in receiving specific comments 
on the reporting requirements as pro- 
posed, whether any further modifica- 
tions to the reporting requirements 
should be made, or whether the re- 
porting of any additional information 
should be required. 


F. EFFECTIVE DATE OF THE PROPOSED 
AMENDMENTS 


The majority of the comments ex- 
pressed opposition to the proposed ef- 
fective date of the proposal (the date 
of publication in the FEDERAL REGISTER 
was proposed as the effective date), 
citing the disruptive effect on existing 
contractual arrangements. We have 
tentatively concluded, however, that it 
is appropriate and necessary to adopt 
these amendments effective at the ear- 
liest practicable date. Although the 
April 17, notice suggested the date of 
publication (April 21, 1978) as the ef- 
fective date of the final rule, we are 
proposing here that May 1, 1978 (the 
first day of the first full month follow- 
ing publication of the April 17 notice) 
be the effective date in order to ease 
any accounting burden which might 
result from the proposal’s application 
to a partial month. 


IV. ADDITIONAL COMMENTS REQUESTED 


We request additional comments on 
the following: 

(1) Concern has been expressed that, 
by including nonrefining used of crude 
oil in the entitlements program, we 
may be prohibiting some producers 
from realizing ceiling prices for their 
crude oil and may in fact cause some 
production to be shut in for lack of a 
market at an economic price. Informa- 
tion presented to us as a result of the 
April 17 notice suggests that this may 
particularly be true with regard to cer- 
tain heavy crude oils produced in Cali- 
fornia and Florida which, at least until 
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publication of the April 17, notice, 
were being consumed by electric utili- 
ties as boiler fuel. 

As part of our June 15 rulemaking in 
which we reduced the entitlement ob- 
ligations for California lower tier and 
upper tier crude oil, we announced 
that expedited procedures would be es- 
tablished to allow refiners outside the 
State of California to apply for a fur- 
ther exception from entitlement pur- 
chase obligations associated with Cali- 
fornia crude oil to offset the cost of 
transporting such oil to their refiner- 
ies for processing. The purpose of such 
exceptions relief is to provide an ex- 
panded market for California heavy 
crude oil and thus to expand its pro- 
duction potential. 

If the amendments proposed here 
are adopted, resellers and nonrefining 
users, as well as refiners, would be eli- 
gible for entitlements exceptions relief 
to cover the cost of transporting Cali- 
fornia heavy crude oil outside the 
State for use elsewhere. The same pro- 
cedures could be applied as readily to 
nonrefining uses of crude oil produces 
in States other than California if it 
could be shown that such exceptions 
relief is necessary to maintain the pro- 
duction in question. However, the 
question is raised as to whether, in- 
stead of making nonrefining uses of 
distressed domestic crude oil produc- 
tion subject by regulation to entitle- 
ments obligations and then exempting 
through the exceptions process, it 
might be simpler and impose less of an 
administrative burden if boiler fuel 
uses of certain types of crude oil were 
under certain circumstances simply 
exempted from the operation of this 
rule. We specifically request comments 
on whether we should adopt this ap- 
proach and, if so, the criteria that 
should be applied (relating, for exam- 
ple, to the gravity and sulphur content 
of the crude oil involved, comparative 
transportation logistics to refining and 
nonrefining users, etc.) to determine 
the types of crude oils and end uses 
that should be exempted. We also re- 
quest comments on whether an appli- 
cation to the Office of Hearings and 
Appeals for exceptions relier from the 
entitlement obligations for nonrefin- 
ing uses of distressed domestic crude 
oil production would be a more appro- 
priate mechanism to assure that it 
would not be shut in. 

(2) One utility proposed that the 
nonrefining uses of imported crude oil 
should be included in the entitlements 
program. We take no position on this 
proposal at this time, but invite specif- 
ic comments as to whether this pro- 
posal should be included in the final 
rule that is adopted. Similarly, we re- 
quest comments-on whether. stripper 
well and other types of domestic crude 
oil that are exempt from price con- 
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trols should also be included in the 
final rule. 


V. RELATIONSHIP TO OTHER 
RULEMAKINGS 


On April 5, 1978, we issued a notice 
of inquiry (42 FR 15158 (April 11, 
1978) which indicated we have under 
consideration a proposed rulemaking 
that would simplify crude oil pricing 
regulations by, among other things, 
basing them upon entitlements-driven 
price controls. One aspect of the pro- 
posal presented there was the concept 
of shifting the payment of entitle- 
ments obligations to the first purchas- 
ers of crude oil off the lease, regard- 
less of whether they are also refiners. 
Such a change in the entitlements pro- 
gram would automatically result in in- 
cluding all nonrefining uses of domes- 
tic crude oil in the entitlements pro- 
gram (unless a specific exception were 
made), since the entitlements obliga- 
tion would attach at the point of first 
sale regardless of the ultimate use of 
the oil. 

We may soon propose for public 
comment a rule that would implement 
such an amendment to the entitle- 
ments program. If such a rule is pro- 
posed while the present rulemaking is 
pending, this proceeding will be con- 
solidated into the later one, and the 
issues raised here will be considered in 
the context of a broader rule placing 
the entitlements purchase obligations 
on a first purchaser basis. 


VI. Pusiic HEARING AND COMMENT 
PROCEDURES 


A. WRITTEN COMMENTS 


You are invited to participate in this 
proceeding by submitting data, views 
or arguments with respect to the pro- 
posals set forth in this advance notice 
of proposed rulemaking. Comments 
should be submitted by 4:30 p.m., e.s.t., 
December 28, 1978 to the address indi- 
cated in the “Addresses” section of 
this notice and should be identified on 
the outside envelope and on the docu- 
ment with the designation: ‘Inclusion 
of Nonrefining Uses of Price-Con- 
trolled Crude Oil Within the Entitle- 
ments Program.” Fifteen copies 
should be submitted. 

Any information or data submitted 
which you consider to be confidential 
must be so identified and submitted in 
writing, one copy only. We reserve the 
right to determine the confidential 
status of such information or data and 
to treat it according to our determina- 
tion. 


B. PUBLIC HEARINGS 


1. Procedure for request to make oral 
presentation. The times and places for 
the hearings are indicated in the 
“Dates” and “Addresses” sections of 
this preamble. If necessary to present 
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all testimony, a hearing will be contin- 
ued to 9:30 a.m. of the next business 
day following the first day of the 
hearing. 

If you have any interest in the pro- 
posals in this notice, or represent a 
group or class of persons that has an 
interest, you may make a written re- 
quest for an opportunity to make oral 
presentation by 4:30 p.m., November 
29, 1978. You should be prepared to 
describe the interest concerned; if ap- 
propriate, to state why you are a 
proper representative of a group or 
class of persons that has such an inter- 
est; and to give a concise summary of 
the proposed oral presentation. You 
should also provide a phone number 
where you may be contacted through 
the day before the hearing. 

If you are selected to be heard, you 
will be so notified before 4:30 p.m., 
e.s.t., December 4, 1978 and will be re- 
quired to submit one hundred copies 
of your statement to the appropriate 
address indicated in the ‘Addresses” 
section of this preamble by 9:30 a.m. 
of the date of the hearing. 

2. Conduct of the hearings. We re- 
serve the right to select the persons to 
be heard at the hearing, to schedule 
their respective presentations, and to 
establish the procedures governing the 
conduct of the hearing. The length of 
each presentation may be _ limited, 
based on the number of persons re- 
questing to be heard. 

An ERA official will be designated to 
preside at the hearing. It will not be a 
judicial or evidentiary-type hearing. 
Questions may be asked only those 
conducting the hearing, and there will 
be no cross-examination of persons 
presenting statements. At the conclu- 
sion of all initial oral statements, each 
person who has made an oral state- 
ment will be given the opportunity to 
make a rebuttal statement. The rebut- 
tal statements will be given in the 
order in which the initial statements 
were made and will be subject to time 
limitations. 

You may submit questions to be 
asked of any person making a state- 
ment at the hearing to the address in- 
dicated above for requests to speak 
before 4:30 p.m., December 4, 1978. If 
you wish to ask a question at the hear- 
ing, you may submit the question, in 
writing, to the presiding officer. The 
ERA or, if the question is submitted at 
the hearing, the presiding officer will 
determine whether the question is rel- 
evant, and whether the time limita- 
tions permit it to be presented for 
answer. 

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of- 
ficer. 

A transcript of the hearing will be 
made and the entire record of the 
hearing, including the transcript, will 
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be retained by the ERA and made 
available for inspection at the ERA’s 
Office of Public Information, Room 
B110, 2000 M Street NW., Washington, 
D.C., between the hours of 8 a.m. and 
4:30 p.m., Monday through Friday. 
You may purchase a copy of the tran- 
script of the hearing from the report- 
er. 
As required by section 7(a)(1) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, a copy of this 
notice has been submitted to the Ad- 
ministrator of the Environmental Pro- 
tection Agency for his comments con- 
cerning the impact of this proposal on 
the quality of the environment. The 
Administrator had no comments. 

Executive Order 12044 (43 FR 12661, 
Mar. 24, 1978) requires that a regula- 
tory analysis be prepared for all regu- 
lations which will result in “an annual 
effect on the economy of $100 million 
or more” or will result in “a major in- 
crease in costs or prices for individual 
industries, levels of government or ge- 
ographic regions.” We have deter- 
mined that neither of these threshold 
criteria for the preparation of a regu- 
latory analysis is met by the proposed 
rule, and therefore a regulatory analy- 
sis is not required. 

Pursuant to the requirements of sec- 
tion 404(a) of the Department of 
Energy Organization Act (Pub. L. 95- 
91), this_proposed rule has been re- 
ferred, concurrently with the issuance 
hereof, to the Federal Energy Regula- 
tory Commission for a determination 
whether the proposed rule would sig- 
nificantly affect any function within 
the Commission’s jurisdiction. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-332, Pub. L. 94-385, 
Pub. L. 95-70, and Pub. L. 95-91; Energy 
Policy and Conservation Act, Pub. L. 94-163, 
as amended, Pub. L. 94-385, and Pub. L. 95- 
70; Department of Energy Organization Act, 
Pub. L. 95-91; E.O. 11790, 39 FR 23185; E.O. 
12009, 42 FR 46267.) 


In consideration of the foregoing, 
part 211 of chapter II, title 10 of the 
Code of Federal Regulations, is pro- 
posed to be amended as set forth 
below. 


Issued in Washington, D.C., Novem- 
ber 1, 1978. 


Davip J. BARDIN, 
Administrator, Economic 
Regulatory Administration. 


1. Section 211.62 is amended by 
adding a definition of “Crude Oil 
Buyers List”, and by revising the defi- 
nition of “crude oil receipts’ by delet- 
ing the next to the last sentence and 
adding eight sentences in its place to 
read as follows: 


§ 211.62 Definitions. 


* ” * om * 


“Crude oil buyers list’’ means a list- 
ing maintained by the DOE of firms 
which are deemed by the DOE to 
engage in the refining of crude oil or 
the resale of crude oil for eventual re- 
finery use. 


> * * * . 


“Crude oil receipts” means * * * The 
volumes of lower tier or upper tier 
crude oil which are consumed by a re- 
finer or sold by that refiner to any 
firm other than a refiner for consump- 
tion by that firm for purposes other 
than use as a refinery feedstock shall 
be included in that refiner’s crude oil 
receipts, whether or not such volumes 
have been added to its refinery inven- 
tory. Any firm other than a refiner or 
producer that sells lower tier or upper 
tier crude oil to any firm other than a 
refiner for consumption by that firm 
for purposes other than refining shall 
be deemed to have crude oil receipts 
with respect to those volumes sold. A 
seller of crude oil may presume that a 
sale of lower tier or upper tier crude 
oil to any firm which certifies to the 
seller that the crude oil is for eventual 
refinery use, or a sale to any firm 
listed on the most recent crude oil 
buyers list, is a sale for eventual refin- 
ery use. Any firm listed on the crude 
oil buyers list (or any firm which certi- 
fies to the seller that the crude oil is 
for eventual refinery use) which pur- 
chases lower tier or upper tier crude 
oil and consumes such crude oil for a 
purpose other than refining, or sells 
such crude oil to any firm other than 
a refiner for consumption other than 
refining, shall be deemed to have 
crude oil receipts with respect to those 
volumes consumed or sold. Any firm 
that purchases lower tier or upper tier 
crude oil from a producer for con- 
sumption by that firm for purposes 
other than refining shall be deemed to 
have crude oil receipts with respect to 
those volumes purchased. The preced- 
ing provisions shall not apply to sales 
of lower tier or upper tier crude oil to ° 
crude oil producers for purposes of 
crude oil production, provided that the 
producer certifies to the seller that 
the crude oil will be used for produc- 
tion purposes, and provided further 
that the volumes of crude oil associat- 
ed with such sales are physically 
transferred. The volumes of lower tier 
or upper tier crude oil blended with a 
refined petroleum product or residual 
fuel oil and sold shall be included by 
the seller in its erude oil receipts. 
Crude oil which has been added by a 
refiner to its inventory and which is 
thereafter sold or otherwise disposed 
of without processing for the account 
of that refiner shall be deducted from 
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its crude oil receipts (unless such 
crude oil is consumed by that refiner 
prior to refining or sold by that refin- 
er to any firm other than a refiner for 
consumption by that firm for purposes 
other than refining) at the time when 
the related cost is deducted from re- 
finery inventory in accordance with 
accounting procedures generally ac- 
cepted and consistently and historical- 
ly applied by the refiner concerned. 


* * * * * 


2. Section 211.66 is revised in para- 
graph (i), and by adding new para- 
graphs (1) and (m) to read as follows: 


§ 211.66 Reporting requirements. 


* * * * * 


(i) Monthly transaction report. On 
or prior to the tenth day of each 
month, commencing with the month 
of February 1975, each refiner, eligible 
firm, or other firm that was required 
to purchase or sell entitlements for 
the third month prior to the month in 
which the report is filed shall file with 
the ERA a report certifying its pur- 
chases or sales of entitlements for that 
prior month. 


* * ad e » 


(1) Report for sales to nonrefining 
uses. On or prior to the fifth day of 
each month, commencing with the 
month of May 1978, each firm other 
than a producer or refiner that has 
sold lower tier or upper tier crude oil 
in the second month preceding that 
month to any firm for consumption by 
that firm for a purpose other than re- 
fining, shall file with the ERA a 
report certifying the following infor- 
mation: 

(i) The volume of lower tier crude oil 
included in the crude oil receipts of 
that firm by reason of their sale to a 
nonrefining use; 

(ii) The volume of upper tier crude 
oil included in the crude oil receipts of 
that firm by reason of their sale to a 
nonrefining use; 

(iii) The identity of the purchasers 
and the volumes of lower tier and 
upper tier crude oil, respectively, for 
each sale of lower tier or upper tier 
crude oil to a nonrefining use; 

(iv) The volume of California lower 
tier crude oil included in the crude oil 
receipts of that firm, and the weighted 
average gravity (calculated as a single 
figure for the entire month) of such 
California lower tier crude oil included 
in such crude oil receipts; 

(v) The volume of California upper 
tier crude oil included in the crude oil 
receipts of that firm, and the weighted 
average gravity (calculated as a single 
figure for the entire month) of such 
California upper tier crude oil includ- 
ed in such crude oil receipts; and 
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(vi) Such additional information as 
the ERA may require. 

(m) Special report for direct pur- 
chases from producers. On or prior to 
the fifth day of each month, com- 
mencing with the month of May 1978, 
each firm that purchases lower tier or 
upper tier crude oil from a producer 
for consumption by that firm for pur- 
poses other than refining shall file 
with the ERA a report certifying the 
following information: 

(i) The volume of lower tier crude oil 
included in the crude oil receipts of 
that firm by reason of its purchase 
from a producer for consumption by 
that firm for purposes other than re- 
fining; 

(ii) The volume of upper tier crude 
oil included in the crude oil receipts of 
that firm by reason of its purchase 
from a producer for consumption by 
that firm for purposes other than re- 
fining; and 

(iii) The volume of California lower 
tier crude oil included in the crude oil 
receipts of that firm, and the weighted 
average gravity (calculated as a single 
figure for the entire month) of such 
California lower tier crude oil included 
in such crude oil receipts; 

(iv) The volume of California upper 
tier crude oil included in the crude oil 
receipts of that firm, and the weighted 
average gravity (calculated as a single 
figure for the entire month) of such 
California lower tier crude oil included 
in such crude oil receipts; and 

(v) Such additional information as 
the ERA may require. 


* * * s » 


3. Section 211.67 is amended by re- 
vising subparagraph (a)(4), by revising 
paragraph (b), by adding new subpara- 
graphs (9) and (10) to paragraph (qd), 
by adding a new subparagraph (6) to 
paragraph (g), by adding a new sub- 
paragraph (D) to _ subparagraph 
(m)(1)Gi), and by revising subpara- 
graph (2) to paragraph (m) to read as 
follows: 


§ 221.67 Allocation of domestic crude oil. 
(a) Issuance of entitlements. 


* a * ° * 


(4) For each month, commencing 
with the month of June 1978, the 
number of entitlements issued under 
paragraph (a)(1) of this section to 
each refiner and the number of enti- 
tlements issued under paragraph 
(d)(10) of this section to firms other 
than refiners shall be increased by: (i) 
The number of barrels of California 
lower tier crude oil included in its ad- 
justed crude oil receipts in that month 
multiplied by a fraction, the numera- 
tor of which is $2.38 plus or minus 
$0.09 for each degree API gravity (or 
fraction thereof) by which the weight- 


ed average gravity of all California 
lower tier crude oil included in that re- 
finer’s or other firm’s adjusted crude 
oil receipts in that month either falls 
below or exceeds, respectively, 18 de- 
grees API, and the denominator of 
which is the entitlement price for that 
month; and (ii) the numbef of barrels 
of California upper tier crude oil in- 
cluded in its adjusted crude oil re- 
ceipts in that month multiplied by a 
fraction, the numerator of which is 
$1.45 plus or minus $0.09 for each 
degree API gravity (or fraction there- 
of) by which the weighted average 
gravity of all California upper tier 
crude oil included in that refiner’s or 
other firm’s adjusted crude oil receipts 
in that month either falls below or ex- 
ceeds, respectively, 18 degrees API, 
and the denominator of which is the 
entitlement price for that month; pro- 
vided that the dollar value of addition- 
al entitlements issued under this sub- 
paragraph (4) shall not exceed the 
dollar value of the obligation (as calcu- 
lated under paragraph (b) of this sec- 
tion) for the crude oil with respect to 
which such additional entitlements 
are issued. The refiner or other firm 
shall calculate and report the weight- 
ed average gravity of California lower 
tier crude oil and California upper tier 
crude oil separately, and in calculating 
such weighted average gravities shall 
(A) determine the gravity of such 
crude oil for each receipt of such 
crude oil in that month on the basis of 
the gravity of such crude oil at the 
time it becomes a receipt, and (B) de- 
termine a single monthly weighted 
average gravity for such crude oil by 
weight averaging (on a volumetric 
basis) all of such individual receipts in 
that month. 


* * s * * 


(b) Required purchase of entitle- 
ments by refiners or other firms. (1)(i) 
For each month, commencing with the 
month of February 1976, each refiner 
that has been issued fewer entitle- 
ments for that month than the 
number of barrels of deemed old oil 
(as calculated under paragraph (b)(2) 
of this section) included in its adjusted 
crude oil receipts shall purchase a 
number of entitlements effective for 
that month equal to the difference be- 
tween the number of barrels of 
deemed old oil (as so calculated) in- 
cluded in that refiner’s adjusted crude 
oil receipts for that month and the 
number of entitlements issued to and 
retained by that refiner. 

(ii) For each month, commencing 
with the month of May 1978, any firm 
othe than a refiner that has been 
issued fewer entitlements for that 
month than the number of barrels of 
deemed old oil (as calculated under 
paragraph (b)(2) of this section) in- 
cluded in its adjusted crude oil re- 
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ceipts shall purchase a number of enti- 
tlements effective for that month 
equal to the difference between the 
number of barrels of deemed old oil 
(as so calculated) included in that 
firm’s crude oil receipts for that 
month and the number of entitle- 
ments issued to and retained by that 
firm. 

(iii) Entitlement purchases required 
under this paragraph (b) with respect 
to a particular month shall be effected 
by the close of the second month fol- 
lowing that month. 

(2) To calculate the number of bar- 
rels of deemed old oil included in a re- 
finer’s or other firm’s adjusted crude 
oil receipts for purposes of the defini- 
tion of national domestic crude oil 
supply ratio in § 211.62 of this subpart 
paragraph (b)(1) of this section and 
paragraph (c) of this section, each 
barrel of old oil shall be equal to one 
barrel of deemed old oil and each 
barrel of upper tier crude oil shall con- 
stitute that fraction of a barrel of 
deemed old oil the numerator of 
which is equal to the reported weight- 
ed average cost per barrel to refiners 
of ANS crude oil, imported crude oil, 
stripper well crude oil (as defined in 
part 212 of this chapter), incremental 
tertiary crude oil (as determined pur- 
suant to § 212.78, and other domestic 
crude oils the first sale of which is 
exempt from the provisions of part 
212 of this chapter for that month, 
less the sum of 21 cents and such 
weighted average cost per barrel to re- 
finers of upper tier crude oil, and the 
denominator of which is the entitle- 
ment price for that month. 


* * * * * 


(d) Adjustments to volume of crude 
oil runs to stills. 


* * 
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(9) Commencing with the month of 
May 1978, the volume of a refiner’s 
crude oil runs to stills in a particular 
month for purposes of the calculations 
in paragraph (a)(1) of this section and 
the calculations for the national do- 
mestic crude oil supply ratio (without 
giving effect to the provisions of para- 
graph (e) of § 211.67) shall include the 
number of barrels of lower tier or 
upper tier crude oil consumed (other 
than as a refinery feedstock) by that 
refiner or blended with a refined pe- 
troleum product or residual fuel oil by 
that refiner and sold to any firm other 
than a refiner for consumption by 
that firm for purposes other than re- 
fining. 

(10) Notwithstanding any other pro- 
visions of this section, any firm other 
than a refiner shall be eligible for enti- 
tlement issuances on the same basis as 
a refiner under subparagraph (9) 
above with respect to those volumes of 
lower tier or upper tier crude oil which 
constitute crude oil receipts for that 
firm by reason of (1) their sale to any 
firm other than a refiner for consump- 
tion by that firm for purposes other 
than refining, or (2) their purchase 
from a producer for consumption by 
that firm for purposes other than re- 
fining, or (3) having been blended by 
that firm with a refined petroleum 
product or residual fuel oil and sold. 


(m) Adjustments to crude oil and 
product costs. 


* * 


(1) Refiners. 


* » * * 


(i) Entitlements purchased. 


* * * > 


(D) The cost of entitlements pur- 
chased in a particular month pursuant 
to the inclusion in a refiner’s crude oil 
receipts of the volumes of lower tier 
and upper tier crude oil sold by a re- 
finer for a nonrefining use, and the 
corresponding adjustments to a refin- 
er’s crude oil runs to stills under para- 
graph (d)(9) of this section shall not 
be applied to product prices pursuant 
to the “A” factor of the general for- 
mulae of § 212.83(c)(2) of this chapter. 
The cost of these entitlements may be 
applied only to the prices of such 
crude oil or blends of crude oil and re- 
fined products or blends of crude oil 
and residual fuel oils that are sold toa 
firm for consumption by that firm for 
a purpose other than refining. 


* * * * * 


(2) Resellers and retailers. (i) The 
sales revenues from entitlements sold 
pursuant to this section by resellers or 
retailers shall be subtracted from the 
cost of the product in inventory for 
which the entitlements were issued, so 
as to reduce the weighted average unit 
cost of that product in inventory com- 
puted pursuant to §212.92 of this 
chapter. 

(ii) If in a month subsequent to a 
sale of crude oil, a reseller is required 
to purchase entitlements with respect 
to .that crude oil, the reseller may 
adjust the price charged the purchaser 
of that crude oil to include the cost of 
the entitlements purchased. The 
amount of such adjustment shall be 
disregarded in the determination of 
the reseller’s average markup and ac- 
quisition cost (as defined in § 212.182 
of this chapter) for the month in 
which the crude oil was sold and for 
the month in which the adjustment is 
made. ‘ 


(FR Doc. 78-31518 Fited 11-7-78; 8:45 am] 
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